February 17, 2011

The Honorable Don Benton
State Senator, District 17
PO Box 40417

Olympia, WA 98504-0417

Dear Senator Benton:

By letter previously acknowledged, you have asked for an informal opinion on two
questions | have paraphrased as follows:

1. Does RCW 43.135.055, as amended by Initiative Measure 1053 (Laws
of 2011, ch. 1), require additional legislative action as a prerequisite to
any increase in the tuition fees charged by the state’s institutions of
higher education?

2. Do RCW 43.135.055 and .031 require that a fee increase be enacted
through legislation specifying the dollar amount of the proposed fee
increase?

BRIEF ANSWER

The answer to your first question is yes: RCW 43.135.055 does apply to increases in
higher education tuition fees. The answer to your second question is no: the “accountability
procedures” language in RCW 43.135.031 does not require a legislative bill authorizing a fee
increase to include the specific dollar amount of the proposed increase.

ANALYSIS

Your questions concern a series of statutes either enacted or amended as part of Initiative
Measure 960 (Laws of 2008, ch. 1) and then amended again in Initiative Measure 1053 (Laws of
2011, ch.1). Your questions are similar to the issues addressed in a recent informal opinion
(Roach opinion'). In the Roach opinion, my colleague, Mr. Even, concluded that after the

! Letter from Jeffrey T. Even, Deputy Solicitor General, to Pam Roach, State Senator (Dec. 20, 2010)
(Roach opinion). You quote from the Roach opinion in your opinion request, and ask if the same reasoning applies
to tuition charges. | attach a copy of the Roach opinion for your ready reference.
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enactment of Initiative Measure 1053 (I-1053), which amended RCW 43.135.055(1), the state
Transportation Commission cannot raise fares, fees, or tolls without obtaining legislative
approval, and that the legislative action approving fee increases must postdate 1-1053’s
enactment. As the Roach opinion observed, at page 6, “l-1053 hit the ‘reset’ button on
legislative approval of the imposition or increase of fees, limiting such actions to those approved
anew by the legislature after the effective date of the measure.” For purposes of this opinion, |
adopt the reasoning and the conclusions reached in the Roach opinion, and this analysis is
confined to the additional issues raised in your request.

1. Does RCW 43.135.055, as amended by Initiative Measure 1053 (Laws of 2011, ch. 1),
require additional legislative action as a prerequisite to any increase in the tuition
fees charged by the state’s institutions of higher education?

As noted above, the Roach opinion concluded that 1-1053, by amending RCW
43.135.055(1), “resets” a requirement for legislative action to approve any fees set by state
agencies or institutions after 1-1053’s enactment.”? Therefore, if higher education tuition falls
within the definition of a fee, 1-1053 would require legislative approval for any increases in
tuition adopted after December 2, 2010, and the legislative approval would have to occur in
legislation enacted after December 2, 2010.

The only question remaining is whether tuition is a fee, and the answer to that question
seems clearly to be yes. The statutes concerning tuition consistently define the term as a
subcategory of a fee. RCW 28B.15.020 defines the term “tuition fees” as “the fees charged
students registering at the state’s colleges and universities which consist of: (1) The ‘building
fees’ as defined in RCW 28B.15.025; and (2) The ‘operating fees’ as defined in
RCW 28B.15.031.” RCW 28B.15.025 directs the purposes for which various institutions may
use the building fees, and RCW 28B.15.031 directs how operating fees are to be deposited and
what they may be used for. In both cases, the fees in question are applied to college or university
purposes, and no portion of either fee is applied to any noneducational purpose.

In interpreting the language of 1-960 and 1-1053, we have sought to distinguish fees as
defined in those measures from taxes, as well as from various charges which do not fit within the
category of fees. Although the legislature’s definition of tuition as a fee appears to settle the
issue here, | also note that tuition is clearly a fee, as opposed to a tax. Taxes are imposed to raise
money for the public treasury, while charges “imposed for purposes other than raising money for
the public treasury, such as for the regulation of an activity, are not taxes and are not subject to
constitutional taxation constraints.” Okeson v. City of Seattle, 150 Wn.2d 540, 551, 78 P.3d
1279 (2003). The courts often refer to nontax charges by a governmental entity as regulatory

2 Initiative measures go into effect 30 days after the election at which they are adopted. Const. art. I, § 1.
I-1053 was approved by the voters at the general election held November 2, 2010, and, therefore, went into effect
December 2, 2010.
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fees. Id. at 552. As noted above, the purpose of tuition charges is to fund higher-education
programs at state-owned colleges and universities, and not to raise revenue for general state
purposes. Tuition is clearly not a tax.

In advising state agencies, our office has also recognized that there are charges by state
agencies that do not meet the definition of either taxes or fees. These charges are not for a
governmental service or privilege, but rather are business or commercial-type transactions or
charges for goods or services that are provided by an agency to the public, such as purchasing a
map or chart from a state resource agency, or purchasing firewood for a campfire in a state park.
Examples in the higher education context would include sports facility fees similar to those
charged by private sports clubs, charges for food at a student cafeteria, admission fees for
campus musical or sports events, and parking fees.> Typically, these charges are for items priced
by the agency in the same manner a private business would set its prices, and in many cases, the
charges are for goods or services also available from private entities. While tuition is, in a sense,
a payment for a service, based in a general way on the cost of the service, and while higher
education may also be obtained from private institutions, it is a service commonly provided by
publicly-owned institutions. Public education is well-recognized as a typical service provided by
government. Finally, and returning to the points noted above, tuition is not set by the institutions
in the manner they would price a sandwich at the Student Union. Tuition is either specifically
set by the legislature or is set by the institutions based on standards set down in statute. See
generally RCW 28B.15.067-.110. Since tuition is treated as a fee and does not work like a
commercial-type charge for a good or service, it logically should be treated as a fee for purposes
of 1-960 and 1-1053. That being the case, the analysis of the Roach opinion would also apply
here, and RCW 43.135.055 as amended by 1-1053 would require, as a prerequisite to any
increases in tuition, new legislative approval in the form of a bill or bills enacted after
December 2, 2010.

2. Do RCW 43.135.055 and .031 require that a fee increase be enacted through
legislation specifying the dollar amount of the proposed fee increase?

Your second question derives from language in RCW 43.135.055(1) providing that
“[a] fee may only be imposed or increased in any fiscal year if approved with majority
legislative approval in both the house of representatives and the senate and must be subject
to the accountability procedures required by RCW 43.135.031.” (Emphasis added.)
RCW 43.135.031(1), in turn, provides that “[flor any bill introduced in either the house of
representatives or the senate that raises taxes as defined by RCW 43.135.035 or increases fees,
the office of financial management [OFM] must expeditiously determine its cost to the taxpayers

® Since the enactment of Initiative Measure 601 (Laws of 1994, ch. 2), it has been necessary to determine
whether particular charges do or do not constitute fees. The above standards are among those considered in making
such a determination. The list in the main text is not exhaustive, but is intended to provide typical examples of
nonfee charges.
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in its first ten years of imposition . . . .»* The statute goes on to require OFM to “promptly and
without delay” report its analysis by public press release, and also to require OFM to maintain
these releases on its website. Other language in the statute requires OFM to update its fiscal
analyses when bills with fiscal impacts are scheduled for hearing, or when such a bill is approved
by a legislative committee or passes either house of the legislature. RCW 43.135.031(2), (3). In
your opinion request, you suggest that the requirements of RCW 43.135.031 could not be met if
a bill does not specify the exact amount of a proposed tax or fee increase. Accordingly, you ask
whether RCW 43.135.031 should be read as implying that bills authorizing tax or fee increases
must specify the dollar amount of the proposed fee increase, so that the OFM fiscal analysis on
the bill can be properly done.

The Roach opinion concluded that RCW 43.135.055, while requiring a legislative vote to
authorize fee increases, does not otherwise constrain the manner in which the legislature acts.
As the opinion notes, the “legislature could vote on bills that approve the imposition or increase
of fees in any number of ways, which need not be fully cataloged here.” Roach opinion at 6.
The opinion goes on to note that the legislature could either enact a statute directly imposing or
increasing a fee in a specified amount, or could instead delegate the authority to impose or
increase fees to an administrative agency, providing appropriate standards to govern the exercise
of that delegated authority. Roach opinion at 6. By implication, the Roach opinion rejects the
notion that RCW 43.135.055 and .031 require legislative bills raising taxes or fees to contain
specific numbers.

The plain language of RCW 43.135.031 imposes procedural requirements on OFM to
publish certain fiscal information in connection with bills meeting certain requirements.
However, this statute does not include any language purporting to state how legislative bills must
be written.” Since RCW 43.135.031 does not purport to direct the legislature itself how to draft

* RCW 43.135.031 was enacted as part of 1-960 (Laws of 2008, ch. 1, § 2) and was not amended by 1-1053.

®> The notion that an initiative might direct the manner in which the legislature drafts bills suggests
additional issues:

As the Washington Supreme Court has explained: “It is a fundamental principle of our
system of government that the legislature has plenary power to enact laws, except as limited by
our state and federal constitutions.” Washington State Farm Bureau Fed’n v. Gregoire, 162
Wn.2d 284, 290, 174 P.3d 1142 (2007); see also State ex rel. Citizens Against Tolls v. Murphy,
151 Wn.2d 226, 248, 88 P.3d 375 (2004) (same). “Implicit in the plenary power of the legislature
is the principle that one legislature cannot enact a statute that prevents a future legislature from
exercising its law-making power.” Farm Bureau, 162 Wn.2d at 301. The people exercise the
same legislative power when enacting an initiative, and accordingly they “cannot, by initiative,
prevent future legislatures from exercising their law-making power.” Id. at 302. The legislature’s
plenary authority includes the discretion to delegate fee-setting authority to administrative
agencies. Peninsula Neighborhood Ass’n, 142 Wn.2d at 335-36. RCW 43.135.055 is itself
merely a statute, and cannot bind subsequent legislative action. We do not construe
RCW 43.135.055(1) as limiting the options available to the legislature as to the manner in which it
approves the imposition or increase of a fee. In re Personal Restraint of Matteson, 142 Wn.2d



The Honorable Don Benton
February 17, 2011
Page 5

bills, it would be a considerable stretch to conclude that such conditions are imposed indirectly—
that is, that in order to enable OFM to perform its statutory duties efficiently, the statute must be
read as implying a duty on the legislature to include specific numbers in bills as introduced or
enacted. Given these considerations, | conclude that your second question must be answered in
the negative.

I hope the foregoing information will prove useful. This is an informal opinion and will
not be published as an official Attorney General Opinion.

Sincerely,

/sl James K. Pharris
JAMES K. PHARRIS
Deputy Solicitor General
(360) 664-3027

WroSs

298, 307, 12 P.3d 585 (2000) (“Wherever possible, it is the duty of this court to construe a statute
so as to uphold its constitutionality.”).

Roach opinion at 6-7.
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December 20, 2010

The Honorable Pam Roach
Senator, District 31

PO Box 40431

Olympia, WA 98504-0431

Dear Senator Roach:

By letter previously acknowledged, you have requested an opinion on the following
question:

Can the Transportation Commission raise taxes, fares, fees, or tolls
without a vote of the legislature?

By way of background, you explain that the Transportation Commission is currently
considering a proposal to increase fares for the Washington State Perries. Although your
question is framed in broader terms than ferry fares alone, you specifically ask whether the terms
of Initiative 1053 (I-1053) would affect this proposal.’

BRIEF ANSWER

By enacting [-1053, the voters amended RCW 43.135.035(1) to restate the requirement
that fees can only be imposed or increased “if approved with majority legislative approval
in both the house of representatives and the senate .. ..” RCW 43,135.055(1) (as amended
by 1-1053, § 5(1)). Coupled with the statement of voter intent set forth in [-1053,
RCW 43,135.055(1) now permits the imposition or increase of a fee only if the legislature so
approves at some time after the effective date of I-1053. The initiative accordingly rendered
legislative approval granted before the enactment of [-1053 insufficient to authorize the increase
or imposition of a fee.

' The text of 1-1053 is attached for ease of reference,

¥ The scope of this opinion is limited to the application of RCW 43.135.055(1) to actions that impose new
or increased fees taking place afler the effective date of -1053. The conclusion is based upon the language of I-
1053 and upon the legislative intent set forth within that measure.
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ANALYSIS

I begin by considering, in some detail, the authority of the Transportation Commission to
set ferry fares. as well as the authority to set tolls for specific roads and bridges. Afier doing so,
[ consider the effect on that authority of RCW 43,135.055(1), as amended by [-1053.°

The legislature has delegated authority to the Transportation Commission to “adopt
[ferry] fares and pricing policies by rule.” RCW 47.60.315(1). “The commission may increase
ferry fares included in the schedule of charges adopted under this section by a percentage that
exceeds the fiscal growth factor.” RCW 47.60.315(3); see also RCW 47.56.032 ("The
commission shall determine all fares, tolls, and other charges for its facilities and shall divectly
perform all duties and exercise all powers relating to financing, refinancing, and fiscal
management of the system’s bonded indebtedness in the manner provided by law.”), The current
state transportation budget specifically approves increases in ferry fares during the fiscal vears it
COVers:

Purspant to RCW 43.135.055, during the 2009-11 fiscal bhiennium, the
transportation commission shall periodically review and, if necessary, modify the
schedule of fares for the Washington state ferry system. The transportation
commission may increase ferry fares, except no fare schedule modifications may
be made prior to September 1. 2009, For purposes of this subsection, “modify”
includes increases or decreases to the schedule.

Laws of 2010, ch. 247, § 205(1). The legislature also authorized the Transportation Commission
to adopt a “ferry fuel surcharge™ effective July 1, 2011, Laws of 2010, ch. 247, § 205(6).

The legislature’s general approach regarding the imposition of tolls on state highways
and bridges has been for the legislature to designate specific transportation facilities as toll
facilities, and then to delegate to the Transportation Commission the actual setting of the tolls.
RCW 47.56.031 (*No tolls may be imposed on new or existing highways or bridges without
specific legislative authorization or upon a majority vote of the people within the boundaries of
the unit of government empowered to impose tolls.”); RCW 47.56.820 (“Unless otherwise

* You ask whether the Transportation Commission has the legal authority to raise taxes, fares, fees, or tolls
without a vote of the legislature. Those four terms, *“tax,” “fare,” “fee,” and “toll,” cover a range of revenue sources,
but the process for imposing a tax is not at issue with regard to the Transportation Commission. The Transportation
Commission’s authority includes the authority to impose and increase fares and tolls. These are varicties of fees,
assessed for the use of, for example, ferries, bridges, or roads. See State ex rel. Peninsula Neighborhood Ass'n v
Seare, 142 Wn2d 328, 338, 12 P.3d 134 (2000) (equating tolls and user fees, and stating that “the fixing of tolls is an
administrative function™). Accordingly, this opinion considers the authority of the Transportation Commission to
impose or increase fares and tolls, but does not consider the imposition of taxes.
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delegated, only the legislature may authorize the imposition of tolls on eligible toll facilities.");
RCW 47.56.030{1(b) (“The transportation commission shall determine and establish the tolls
and charges thereon.”); RCW 47.56.240 (“Except as otherwise provided in RCW 47.56.850, the
commission is hereby empowered to fix the rates of tolls and other charges for all toll bridges
built under the terms of this chapter. Toll charges so fixed may be changed from time to time as
conditions warrant.”™). The legislature has declared by statute that, *[u]nless these powers are
otherwise delegated by the legislature, the transportation commission is the tolling authority for
the state.® RCW 47.56.850(1).

The legislature has designated a number of roads and bridges as toll facilities. These
include the legislature’s designation of the Tacoma Narrows Bridge and State Route 167 as toll
facilities. RCW 47.56.271 (authorizing tolls at the Tacoma Narrows Bridge); RCW 47.56.403
{authorizing a pilot project of high occupancy toll lanes on State Route 167 in King County). As
with the Washington State Ferry fares discussed above, the legislature has specifically approved
toll increases during this fiscal biennium through the current state transportation budget:

Pursuant to RCW 43.135.055, during the 2009-11 fiscal biennium, the
transportation commission shall periodically review and. if necessary, modify the
schedule of toll charges applicable to the Tacoma Marrows Bridge, taking into
consideration the recommendations of the citizen advisory committee created
under RCW 47.46.091. For purposes of this subsection, “modify” includes
increases or decreases to the schedule.

Laws of 2010, ch. 247, § 205(3). Similarly:

Pursuant to RCW 43.135.055, during the 2009-11 fscal biennium, the
transportation commission shall periodically review and, if necessary, modify the
schedule of toll charges applicable to the state route number 167 high occupancy
toll lane pilot project, as required under RCW 47.56.403. For purposes of this
subsection, “modify” includes increases or decreases to the schedule.

Laws of 2010, ch. 247, § 205(2).
In 2009, the lepislature also designated the “state route number 520 corridor™ as a toll

facility. RCW 47.56.870(1). By permanent statute, the legislature authorized the Transportation
Commission to set, and annually adjust, tolls for the State Route 520 corridor:

* “The state route number 520 corridor consists of that portion of state route number 520 between the
junetions of Tnterstate 5 and state route number 202, RCW 47.56.870(2).
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The tolling authority shall initially set the variable schedule of toll rates, which
the tolling authority may adjust at least annually to reflect inflation as measured
by the consumer price index or as necessary to meet the redemption of bonds and
interest payments on the bonds, to generate revenue sufficient to provide for
[specified revenue)].

RCW 47.56.870{3)(b).

Taken by themselves, these legislative enactments amply demonstrate that the legislature
has authorized the Transportation Commission to set and raise ferry fares. as well as tolls on the
Tacoma Narrows Bridge, the high oceupancy vehicle lane pilot project on State Route 167, and
the State Route 520 corridor. Your question is whether, notwithstanding the fact that the
legislature has enacted the statutes discussed above, an additional legislative vote is required by
RCW 43.135.055.

The voters amended RCW 43,135.055(1) at the 2010 general election by approving
1-1053. The answer to vour question, therefore, depends on whether I-1053 changed the law to
require further legislative approval for the imposition or increase of fees that the legislature had
previously authorized. Before the enactment of [-1053, RCW 42.135.055(1) provided: “MNo fee
may be imposed or increased in any fiscal year without prior legislative approval and must be
subject to the accountability procedures required by RCW 43,135.031." RCW 43.135.055(1) (as
amended by Laws of 2008, ch. 1, § 14 (Initiative Measure 960)). 1-1053 amended the statute, as
follows:

{((Me)) A [sic] fee may only be imposed or increased in any fiscal year ((witheut
priertesistative appreval)) if approved with majority legislative approval in both

the house of representatives and the sepate and must be subject to the
accountability procedures required by RCW 43.135.031.

[-1053, § 5(1) (showing additions and deletions of statutory lan%uage in bill drafting form,
deleted language by striking through, new language by underlining).

Interpretation of any statute begins with an examination of its plain language, giving that
language its ordinary meaning. Stafe v. Kintz, 169 Wn.2d 537, 547, 238 P.3d 470 (2010).
[-1053 changed the statutory language in three ways. First, it changed the text from a negatively-
phrased prohibition on imposing or increasing fees into a positively-stated limitation. 1-1053,
§ 5(1) (changing “No fee may be imposed or increased . . . without . . .” to “A fee may only be

* The word “A™ was added to RCW 43.135.055(1) by 1-1053, but the initiative did not show the addition by
underlining the word.
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imposed or increased . . . if . . ."). Second, it deleted the word “prior” as a modification of the
phrase “legislative approval.™ [-1053, § 5(1). Third, it rephrased the term “legislative approval™
to read “majority legislative approval in both the house of representatives and the senate,””

I-10353, § 5(1).

It could be argued that none of these changes affect the meaning of the statute, because
they merely substitute equivalent phrases for those set forth in the statute before the amendment.
An examination of the plain meaning of [-1033 includes more than merely a narrow reading of
the phrases substituted by section 5 of the initiative, however. A statute’s plain meaning should
be *discerned from all that the Legislature has said in the statute and related statutes which
disclose legislative intent about the provision in question.” Dep’t of Ecology v. Campbell &
Gwinn, LLC, 146 Wn.2d 1, 11, 43 P.3d 4 (2002). To this end, “an enacted statement of
legislative purpose i3 included in a plain reading of a statute.” &-P Gypsum Corp. v Sfate, 169
Wn.2d 304, 310, 237 P.3d 256 (2010).

When the voters enacted 1-1053, they also enacted the statement of intent set forth in the
first section of the initiative, which declared:

This initiative should deter the governor and the legislature from sidestepping,
suspending or repealing any of Initiative 960°s policies in the 2010 legislative
session.  But regardless of legislative action during the 2010 legislative session
concerning [nitiative 960°s policies, the people intend, by the passage of this
initiative, to require either two-thirds legislative approval or voter approval for tax
increases and majority lepislative approval for fee increases. These important
policies ensure that taking more of the people’s money will always be an absolute
last resort.

I-1053, § 1. This statement of intent indicates that the voters intended I-1053 to require the
future approval of the legislature for fee increases. Statutory amendments are generally
presumed to operate prospectively, addressing events that occur after the statute takes effect.
State v. TK, 139 Wn2d 320, 329, 987 P.2d 63 (1999). It, therefore, follows that the volers

® The reference in RCW 43,135.055(1) to “the accountability procedures required by RCW 431350317
does not affect this analysis. RCW 43,135055(1) contained that language previously, and was not the product of
any amendment in [-1053. Moreover, the procedures deseribed in RCW 43.135.03] come into play only il a bill
directly imposing or increasing a fee s introduced in the legislature, Mothing in either ROW 43,133,031 or 053
prohibits the legislature from approving a fee in a different manner, and no such principle can be inferred from the
fact that one statute cross-references the other. See Tracfone Wireless, Inc. v Dep't of Revenue, 2010 WL 4244674,
at *& (Wash, Cet. 28, 2010) (concluding that a statute requiring a tax to be set out separately on a monthly statement
did not excuse the collection of the tax if monthly statements were not sent).
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intended [-1053 to provide that fees can be increased only if, after the effective date of [-1053,
the legislature so appmues,"r In a manner of speaking, I-1053 hit the “reset™ button on legislative
approval of the imposition or increase of fees, limiting such actions to those approved anew by
the legislature after the effective date of the measure.

The presumption that a statutory amendment is intended to change the law confirms this
conclusion. Home Indem. Co. v. MeClellan Motors, Inc., 77 Wn2d 1, 3, 459 P.2d 389 (1969)
(“Tt iz a well recognized rule of statutory construction that, where a law is amended and a
material change is made in the wording, it is presumed that the legislature intended a change in
the law.”) (emphasis added); 1A Norman J. Singer & J.ID. Shambie Singer, Statures and
Statutory Construction § 22:30 at 352-56 (Tth ed. 2009) (same). There would have been little
reason to amend RCW 43.135.055 in I-1053 except to change the prior law. The initiative
accordingly changed prior law by requiring that fees can only be increased afier the effective
date of the initiative if the legislature approves that action after the effective date of the initiative.

The intent section of I-1053 suggests a caveat regarding the conclusion that the measure
requires new legislative approval for future actions that impose or increase fees. If a statute
either specifies the amount of a fee or sets forth a formula for calculating the fee such that the
agency implementation is merely ministerial, then [-1053 does not require further legislative
approval, In such a circumstance, the legislature has already essentially established the fee by its
direct action. '

One element remains in order to provide a complete answer to your guestion. You
ask whether the imposition of fares or tolls would require a vote of the legisiature.
RCW 43.135.055(1) requires that a fee be imposed or increased only “with majority legislative
approval in both the house of representatives and the senate.” This necessarily requires a vote of
the legislature, but the statute does not otherwise constrain the manner in which the legislature
proceeds. The legislature could vote on bills that approve the imposition or increase of fees in
any number of ways, which need not be fully cataloged here. For example, the legislature could
enact a statute directly imposing or increasing a fee in a specified amount. It could alternatively
delegate the authority to impose or increase fees to an administrative agency, so long as the
legislation set forth sufficient standards or guidelines to govern the delegation of authority.
Peninsula Neighborhood Ass'n, 142 Wn.2d at 335-36.

As the Washington Supreme Court has explained: *It is a fundamental principle of our
system of government that the legislature has plenary power to enact laws, except as limited by
our state and federal constitutions.” Washington Siate Farm Bureau Fed'n v. Gregoire, 162
Wn.2d 284, 290, 174 P.3d 1142 (2007); see also State ex rel. Citizens Against Tolls v. Murphy,
151 Wn.2d 226, 248, 88 P.3d 375 (2004) (same). “Implicit in the plenary power of the
legislature is the principle that one legislature cannot enact a statute that prevents a

7 1-1053 took effect December 2, 2010, Const, art, 1, § 1(d).
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future legislature from exercising its law-making power.” Farm Bureau, 162 Wn.2d at 301.
The people exercise the same legislative power when enacting an initiative, and accordingly
they “cannot, by initiative, prevent future legislatures from exercising their law-making
power.” Jd at 302, The legislature’s plenary authority includes the discretion to delegate fee-
setting authority to administrative agencies. Peninsula Neighborhood Ass'n, 142 Wnld at
335-36. RCW 43.135.055 is itself merely a statute, and cannot bind subsequent legislative
action. We do not construe RCW 43.135.055(1) as limiting the options available to the
legislature as to the manner in which it approves the imposition or increase of a fee. Inm re
Personal Restraint of Matteson, 142 Wn.2d 298, 307, 12 P.3d 585 (2000) (*Wherever possible, it
is the duty of this court to construe a statute so as to uphold its constitutionality.™).

I hope the foregoing information will prove useful. This is an informal opinion and will
not be published as an official Attorney General Opinion.

Sincerely,

JEFFREY T. EVEN
Deputy Solicitor General -
(360) 586-0728

WIos



Initiative Measure No. 1053 F,LED
JAN 05 2010

SAVE THE 2/378 VOTE FOR TAX F STATE
INGTON

COMPLETE TEXT

AN ACT Relating to tax and fee increases imposed by state
government; amending RCW 43.135.035 and 43.135.055; adding a new
section to chapter 43,135 RCW; creating new sections; repealing RCW

43,135.035; and providing contingent effective dates.
BE IT EMACTELD BY THE PEQPLE (OF THE STATE OF WASHINGTON:
INTENT

NEW SECTICN. Sec. 1. This dinitiative should deter the

governor and the legislature from sidestepping, suspending or
repealing any of Initciative 960‘'s policies in the 2010 legislative
seesicn. But regardless of legislative action taken during the 2019
legislative sessicn concerning Initiative 9560°5 policies, the people
intend, by the passage of this initiative, to reguire eithesr two-
thirds legislative approval or wvoter approval for tax ilncreases and
majority legislative approval for fee increases. These important
policies ensure that taking more of the people's money will always

e an absolute last resort.

PROTECTING TAXPAYERS BY REQUIRING EITHER TWO-THIRDS LEGISLATIVE APPROVAL
OF VOTER APPROVAL FOR STATE GOVERNMENT TO RAISE TAXES
{smctions 2 and 3 take effect if the 2010 legislature suspends or

repeals the two-thirds legislative vote regquirement for tax increases)

NEW SECTION. Sec. 2. A new section to chapter 43.135 RCOW is added

and reads as follows:

{1} After July 1, 1925, any action or combination of actions by
the legislature that raises taxes may ke taken only if approved by at

least two-thirds legislative approval in bath the house of




representatives and the senate. Pursuant te the referendum power set
forth in aArticle TI, section 1(b) of the state Constitution, tax
inereases may he referred to the wvoters for their approval or
rejection at an election.

f21fal If the legislative action under subsection (1) of this
secktion will result in expenditures in excess of the atate expenditure
limit, then the action of the legislature shall neot take effect until
approved by a vote of the people at a November general election. The
state expenditure limit committees shall adjust the state expenditure
limit by the amocunt of additicnal revenue aspproved by the veobers under
this section. This adjustment shall not exceed the amount of revenus
ganerated by the legislative action during the first full fiscal year
in which it is in effect, The state expenditure limit shall be
adjusted downward upon expiration or repeal of the legislative action.

ikl The ballet title for any vote of the people reguired under

this section shall be substantially as follows:

"Shall taxes be imposed on . . . . . . . in order to allow a
spending inerease above last year's authorized spending adjusted for

personal income growth?®

{3/ {a) The state expenditure limit may be excesded upon
declaration of an emergency for a period not to exceed twenty-four
months by a law approved by a two-thirds wote of each house of the
legislature and signed by the governor. The law shall set forth the
nature of the emergency, which iz limited to natural disasters that
require immediate government action to alleviate human suffering and
provide humsnitarian assistance. The state expenditure limikt may be
exceeded for no more than twenty-four months follewing the declaration
of the emergency and only for the purposes contained in the emergency
declaration.

it Additicnal taxes reguired for an emergency under this section
may ke imposed only until thirty days following the next general
election, unless an extensicn is approved at that general election.
The additional taxes shall expire upon expiration of the declaration
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of emergency. The legislature shall not impose additional taxes for
gmergency purposes under this subsection unless funds in the education
construction fund have been exhausted.

[c] The state or any political subdivisien of the state shall not
impose any tax on intangible property listed in RCW B4.36.070 az that
statute exists on January 1, 1953,

(4] If the eost of any stabe program or function is shifted from
the state general fund to another source of funding, or if moneys are
transferred from the state general fund to ancther fund or account,
the state expenditure 1imit committees, acting pursuant ©o ROW
43,135.0258(58), shall lower the state sxpenditure limit to reflect the
ghift. For the purposes of this section, a transfer of money from the
state general fund teo ancother fund or account includes any state
legislative agtion taken that has the effect of reducing revenues from
a particular source, where such revenues would otherwiae be deposited
inta the state general fund, while increasing the revenues [rom that
particular source to another state or local government account. This
subsection does not apply to: {a} The dedication or usse of lottery
revenues under RCOW AT.70.240(3), in support of sducation or education
expenditures; or (b) a transfer of moneys to, or an expenditure from,
the budget stabilization account.

(5] If the cost of any stakte program or functlon and the ongoing
revenue necessary to fund the program or function are shifted to the
state general fund on or after January 1, 2007, the state expenditure
limit committes, actbing pursuant to RCOW 43.135.025(5), shall increase
the state expenditure limit to reflect the shift unless the shifted
revenue had previously been shifted from the general fund.

(6} For the purposes of this chapter, "raises taxes" means any
acticn or combination of actions by the legislature that increases
state tax revenue deposited in any  fund, budget, or account,
regardless of whether the revenues are deposited into the general

fund.

NEW SECTION. Sec. 3. ECW 43.135.035 (Tax legislation--Referral

to woters--Conditions and restricticns--Ballot citle--Declarations of
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emergency--Taxes on intangible property--Expenditure limit to reflect
program cost shifting or fund transfery and 2000 o 478 s 36 are each

repealed.

PROTECTING TAXPAYERS BY REQUIRING EITHER TWO-THIRDS LEGISLATIVE AFPROVAL
OR VOTER APPROVAL FOR STATE GOVERNMENT TO RAISE TAXES
(=zection 4 takes effect if the 2010 legisgslature does not suspend or repea

the two-thirds legislative vote requirement for tax increases]

Sec. 4. ERCW 43.135.035 and 200% ¢ 47% s 306 are each amended to
read asg fcllows:

(1} After July 1, 1995, any acticn or combinaticn of actions by

the legislature that raises taxes may be taken only 1f approved by

{lal) at least bwo-thirds [ (vete—eaf ecoebh house of the—legiatabure))

legislative approval in both the house of representatives and the

senate, and then only if state expenditures in any fiscal vyear,
including the new revenue, will not exceed the state expenditure
limits established under this chapter. Pursuant to the referendum
power set forth in Article IT, section 1i{b} of the state Constituticm,
tax ilncreases may pe referred to the wvoters for thelr approval or
rejection at an electicn.

i2¥ta) If the legislative action under subsection (1] of this
section will result in expenditures in excess of the state expenditure
limit, then the action of the legislature shall not take effect until
approved by a vote of the people at a November general election. The
state expenditure limit committee shall adjust the state expenditure
limit by the amount of additicnal revenue approved by the voters under
this section. This adjustment shall not exceed the amount of revenue
generated by the legislative action during the first full fiscal year
in which 1t is in effect. The state expenditure limic shall be
adjusted downward upon expiration or repsal of the legilslative actiom.

tby The ballot title for any wote of the pedple reguired under

thiz section ghall be substantially as follows:
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"fhall tawxes bhe imposed onn . . . . . . . in order to allow a

spending increase above last year's autheorized spending adjusted for

parsonal incoms growth?"

{3yia} The state expenditure limit may be exceeded upon
declaration of an emergency for a period not to exceed twenty-four
months by a law approved by a two-thirds vote of each heouse of the
legislatere and signed by the governor. The law shall set forth the
natura of the emsrgency, which is limited to natural disasters that
require immediate government acticon to alleviate human suffering and
provide humanitarian assistance, The state expenditure limit may he
exceeded for no more than twenty-four months following the declaration
nf the emergency and only for the purpesges contained in the emergency
declaraticon.

ik} Additional taxes regquired for an emergency under this section
may be imposed only wuntil thirty days f[ellowing the next general
election, unless an extension is approved at that general electian.
The additional taxes shall expire upon expiration of the declaration
of emergency. The legislature shall not impose addicional taxes Eor
emergency purposes under this subsection unless funds in the education
construction fund have been exhausted.

i} The state or any political subdivision of the state shall not
impose any tax on intangible property listed in RCW B4,36.070 as that
statute exists on January 1, 1593.

(4} If the cost of any state program or function is ghifted from
the state general fund to another scurce of funding, or if moneys are
transferred from the =tate general fund to ancther fund or account,
the state expenditure limit committes, acting pursuant to RCW
43,135.,025{5%, shall lower the state expenditure limit to reflect the
gshifr. For the purposes of this section, a transfer of money from the
state general fund to another fund or account includes any state
legislative action taken that has the effect cof reducing revenues from
& particular source, where such revenues would otherwise be deposited
irito the state general fund, while lncreasing the revenues from that
particular source to ancther state or local government account. This
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aubsection does not apply to: tal The dedication or use of lottery
revenues under ROW 67.70.240(3), in support of education or educabion
cxpenditures; or (b) a transfer of moneys to, or an expenditure from,
the bBudget atabkilization accounk.

t5] If the cost of any state program or function and the ongoing
revenue necessary to fund the program or function are shifted to the
state general fund on or after January 1, 2007, the state expenditure
limit committees, acting pursuant te RCW 43.135.025(5), shall increase
the state expenditure limit teo reflect the shift unless the shifted
revenue had previously been shifted from the general fund.

{6) For the purposes of thig chapter |(I—Faws—ef 2888)), "raises
taxes"' means any action or combination of acticns by the legislaturs
rhat increases state tax revenue deposited in any L[und, budget, or
account, regardless of whether the revenues are deposited into the

general fund.

PFROTECTING TAXPAYERS BY REQUIRING MAJORITY LEGISLATIVE APPROVAL
FOR STATE GOVERMMENT TO INCREASE FEES

Sec, 5. BOW 43%.135.055 and 2008 ¢ 1 = 14 are each amended to

read as follows:

f1} ({mel) A fee may only be imposed or increased in any fiscal

vear | {withest—prior legislabive—approvat) | if approved with

majerity legislative approval in both the house of representatives

and rhe senate and must be subject to the accountability procedures

regquired by ROW 43.135.031.

t2} This section does not apply te an assessment made by an
agricultural commodity commissicn or beard created by stabte statute
ar created under a marketing agreement or order under chapter 15.85
or 15.66 ROW, or to the forest products commission, if  the
assessment  is  approved by referendum in  accordance with the
provisions of the statutes creating the commission or board or

chapter 15.65 ocr 15.66 RCW for approving such assessments.

COMSTRUCTION CLAUSE
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NEW ESECTION. Sec. 6. The proviszions of this act are to be

liberally constcrued co effectuate the intent, policies, and purposes

of this act.

SEVERABILITY CLAUSE

HEW SECTION. Sec., 7. If any provision of this act or its

application to any persen or circumstance is held invalid, the
remainder of the act or the application of the provizgien to other

persons or circumstances 1s nobt affected.

MISCELLANEQUES

MNEW SECTION. Sec. 8. This act shall be known and cited as Save

The 2/3%'s Vobe For Tax Increases Act of 2010,

MEW SECTION. Sec. 9. Sections 2 and 3 of this act take effect

if, during the 2010 legislative sesszion, the legislature amends or

repeals RCOW 43.135.035.

NEW SECTION. Sec. 1l0. Section 4 of this act takes effect 1f.

during the 2010 legislative =essiocn, the legislature does not amend

or repeal RCOW 43.135.035.

-= END --
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