Competency Evaluation/Restoration Bill Draft
June 23, 2008

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1. RCW 10.77.060 and 2004 c 9 s 1 are each amended to read
as follows:

(1) (@) Whenever ((a—defendant—haspleadednotguilty by reason—of
Hsanitys—or)) there 1s reason to doubt ((h#s—er—her)) a defendant”s
competency, the court on i1ts own motion or on the motion of any party
shall ((e#ther—appeint—or)) request the secretary to designate ((at
Jeast—twe)) a qualified expert((s)) or professional person((ss—ene—o¥f
whor—shalH—be—approved—by —the prosecuting—attorney;)) 1o ((examine))
evaluate and report upon the mental condition of the defendant. The
signed order of the court shall serve as authority for the expert((s))
to be given access to all records held by any mental health, medical,
educational, or correctional facility that relate to the present or
past mental, emotional, or physical condition of the defendant. ((At

the—eeuFt—may—e#de#—the—defendant—eemm+tted—te))

(b) If at any point the expert or professional person becomes

aware that the defendant may be developmentally disabled, or if it
appears that the characteristics of developmental disability may be a
significant factor in the defendant"s ability to participate in the
criminal proceeding, the evaluation shall be performed by or in
conjunction with a developmental disabilities professional.

(c) If the defendant i1s being held in jail or other detention
facility, the court shall order the evaluation to occur in the jail or
other detention facility, unless the evaluator determines that it is
necessary for the defendant to be admitted iInto a hospital or other
suitably secure public or private mental health fTacility ((for—a

execeed)) in order to complete the evaluation. IT the defendant is

charged with a class A felony, the court may order the evaluation to
occur at a hospital or other suitably secure mental health facility




without a prior clinical determination of necessity.

(d) The prosecutor shall send the order to the secretary along
with a copy of the charging document, certification of probable cause,
police report, and a summary of the defendant™s criminal history.
These documents shall be sent as soon as possible after the order is
signed, and in no event later than three business days after
signature. IT the defendant i1s being held in a jail or other
detention facility, the secretary shall complete i1ts report of the
evaluation within twenty-one days from the time of receipt of these
documents, except as follows:

(1) If the expert or professional person determines that it is
necessary to admit the defendant into a hospital or secure mental
heath facility in order to complete the competency evaluation, the
secretary shall immediately notify the court, all parties, and the
jail or other detention facility of this determination and arrange for
the defendant to be committed to such facility for a period not to
exceed fTifteen days. The report of the evaluation shall be completed
within thirty days from such notification. The original court order
shall state that the secretary has the authority to cause the
defendant to be transported to a hospital or secure mental health
facility to complete the competency evaluation without the need for a
subsequent order.

(i1) If the court orders a defendant charged with a class A felony
to be evaluated at a hospital or secure mental health facility, the
secretary shall complete the report of the evaluation within thirty
days. The secretary shall arrange to admit the defendant to a
hospital or secure mental health facility for a period not to exceed

fifteen days ((From—thetime—ofF admisston—to—theFacthity—Hthe




defendantis—athreat topublecsafety)).

(e) IT the secretary fails to meet time limits for completion of a
report pursuant to (d) of this subsection, a party may request a show
cause hearing as the sole remedy. Upon a showing of good cause, the
court may extend the time period for completion of the evaluation.

() In addition to the information required to be provided to the
secretary pursuant to (d) of this subsection, the court or any party
may provide any additional information which it reasonably deems may
be of assistance to the evaluation, unless such action would infringe
upon the ethical duties of defense counsel.

(g) Upon agreement by all parties, the court may appoint a
qualified expert or professional person to fulfill the duties of this
section instead of requesting the secretary to designate a qualified
expert or professional person.

(2) The court may direct that a qualified expert or professional
person retained by or appointed for the defendant be permitted to
witness the examination authorized by subsection (1) of this section,
and that the defendant shall have access to all information obtained
by the ((eeurt—appointed—experts—or—professionalpersons)) evaluator.

The defendant®s expert or professional person shall have the right to
file his or her own report following the guidelines of subsection (3)
of this section. If the defendant is indigent, the court shall upon
the request of the defendant assist him or her In obtaining an expert
or professional person.

(3) The report of the ((examination)) evaluation shall include the
Tfollowing:

(a) A description of the nature of the ((examination)) evaluation;

(b) A diagnosis of the mental condition of the defendant;

(c) If the defendant suffers from a mental disease or defect, or
is developmentally disabled, an opinion as to competency;

——H)) An opinion as to whether the defendant should be evaluated
by a ((eeunty)) designated mental health professional under chapter



71.05 RCH((+—and—an—opirton—as—to—whether—the —defendant—1s—a
substantial—danger—to—other—persons,—orFr—presents—a—substantialt
Likelil | of L iminal . iz bl .
securtby;—uless—kept—under—Further—control—by—the —court—or—other
persons—oF—institutions)) .

(4) The secretary may execute such agreements as appropriate and
necessary to implement this section.

Sec. 2. RCW 10.77.065 and 2000 c 74 s 2 are each amended to read
as fTollows:

(D) @A) (1) ((Fhe—fFacthty—conducting—the—evaluation)) A qualified
expert or professional person appointed under RCW 10.77.060 or section
6 of this act shall provide ((#€s)) his or her report and
recommendation to the court iIn which the criminal proceeding 1is
pending. A copy of the report and recommendation shall be provided to
the ((eeunty—designated—mentalhealth—professionals—the)) prosecuting
attorney, the defense attorney, and the professional person at the
local correctional facility where the defendant is being held, or if
there 1is no professional person, to the person designated under
(a)(i1) of this subsection. Upon request, the ((Ffactlity)) secretary
shall ((akse)) provide copies of the report and recommendation and
copies of any source documents relevant to the evaluation to the
((eeunty)) designated mental health professional. The report and
recommendation shall be provided not less than twenty-four hours
preceding the transfer of the defendant to the correctional facility
in the county in which the criminal proceeding iIs pending.

(i1) IT there i1s no professional person at the local correctional
facility, the local correctional facility shall designate a
professional person as defined iIn RCW 71.05.020 or, in cooperation
with the regional support network, a professional person at the
regional support network to receive the report and recommendation.

(ii1) When a defendant 1i1s transferred to ((the—FacihHity
econducting)) a hospital or other mental health TfTacility for the
evaluation, or upon commencement of a defendant®"s evaluation in the
local correctional fTacility, the Ilocal correctional TfTacility must
notify the evaluator or the facility conducting the evaluation of the
name of the professional person, or person designated under (a)(ii) of
this subsection to receive the report and recommendation.

(b)) 1T the ((Facihty—conchudes,—underRCHI0-77-0603)H—the




conducted—of—such—person)) evaluation report recommends that the

defendant should be referred for evaluation by a designated mental
health professional under chapter 71.05 RCW((~)), the court shall

order an evaluation be conducted by the ((appropriate—ecounty))
designated mental health professional((————#H)) prior to the
defendant™s release from confinement ((fer—such—person—who—1is
convicteds—if-sentenced—to—confinementfor—twenty-four—months—or—less;
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nonfelony—charges—are—dismissed)) following any conviction, dismissal,
or acquittal, unless the defendant i1s sentenced to confinement for
more than twenty-four months.

(2) The ((eeunty)) designated mental health professional shall
provide written notification within twenty-four hours of the results
of the determination whether to commence proceedings under chapter
71.05 RCW. The notification shall be provided to the persons
identified in subsection (1)(a) of this section.

(3) The ((prosecuting—attorney)) petitioner iIn a proceeding
commenced under subsection (2) of this section shall provide a copy of
the results of ((any)) the proceeding((s—ecoemmenced—by—the—county
osi I L healt! Fosci I I I n o - thi
section—to—the—factHty conducting—the—evaluation—under—this—chapter))

to the secretary.

(4) The fTact of admission and all iInformation and records
compiled, obtained, or maintained in the course of providing services
under this chapter may also be disclosed to the courts solely to
prevent the entry of any evaluation or treatment order that 1is
inconsistent with any order entered under chapter 71.05 RCW.
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Sec. 3. RCW 10.77.084 and 2007 c 375 s 3 are each amended to read
as follows:

(1)(@) If at any time during the pendency of an action and prior
to judgment the court finds, following a report as provided iIn RCW
10.77.060, a defendant 1is incompetent, the court shall order the
proceedings against the defendant be stayed except as provided in
subsection (4) of this section. The court shall order the defendant
to undergo a period of treatment for restoration of competency, if
permitted, within the time limitations established by RCW 10.77.086
and 10.77.088 and the requirements of this section.

() ((A—defendant—Found—incompetent—shall—be—evaluated—at—the




—€))) At the end of ((the—mental—health—treatment—and)) any
competency restoration period ordered under (a) of this subsection, or

at any time a professional person determines competency has been, or
is unlikely to be, restored, the defendant shall be returned to court
for a hearing. IT, after notice and hearing, the court finds that
competency has been restored, the stay entered under (a) of this

subsection shall be lifted. ((H—corpetency—has—not—been—restored;
the—proceedings—shalll—be—dismissed-)) IT the court ((eencludes))

finds that competency has not been restored, but that Tfurther
treatment within the time limits established by RCW 10.77.086 or
10.77.088 is likely to restore competency, the court may order
((#hat)) the defendant to undergo an additional period of treatment




for purposes of competency restoration ((be—eontinued-—Such—treatment

10-77-086-6r10-77-088)).

(D)) (o) If at any time during the proceeding the court finds,
following notice and hearing, ((a&)) the defendant is not likely to
regain competency, or that the defendant is not competent and not
eligible for further competency restoration, or iIs not competent and
the court does not order competency restoration treatment, the
((proceedings)) charges shall be dismissed without prejudice and ((the
gefehndan are be—evaldated O i ommi-Emen broceeding _)) t_he
court shall enter the following order:

(i) If the charge was a felony, the defendant shall be detained
and transferred to a state hospital or other suitably secure mental
health facility for purposes of fTiling a petition under chapter 71.05
ROW..

(i1) If the charge was a nonfelony, and was a serious offense as
defined by RCW 10.77.092, and the defendant was in custody and not on
conditional release at the time of dismissal, the defendant shall be
detained and transferred to an evaluation and treatment facility for
purposes of filing a petition under chapter 71.05 RCW. The defendant
may be detained i1n jail for no more than three days, excluding
holidays, prior to transfer under this subsection (1)(c)(ii). The
defendant may be detained at the evaluation and treatment facility for
up to seventy-two hours, excluding Saturdays, Sundays, and holidays,
for evaluation prior to the filing of a petition under chapter 71.05
ROW..

(ii1) If the charge was a nonfelony, and the charge was not a
serious offense as defined by RCW 10.77.092, or the defendant was on
conditional release at the time of dismissal, the court may order the
defendant to be evaluated by a designated mental health professional
prior to release, and shall do so if required by RCW 10.77.065(1)(b).

(d) Notwithstanding the provisions of (a), (b) and (c) of this
subsection, if the defendant has multiple pending criminal charges,
the length of competency restoration treatment available for all
charges shall be the longest treatment period ordered for any of the
charges.

(2) If the defendant iIs referred to the designated mental health
professional for consideration of initial detention proceedings under
chapter 71.05 RCW pursuant to this chapter, the designated mental
health professional shall provide prompt written notification of the




results of the determination whether to commence initial detention
proceedings under chapter 71.05 RCW and whether the ((persen))
defendant was detained. The notification shall be provided to the
court iIn which the criminal action was pending, the prosecutor in the
criminal action, the defense attorney in the criminal action, and the
((Facihrty—thatevaluated—the defendant For—competeney)) secretary.

(3) ((Fhe—Fact)) A fTinding that the defendant is ((urFit—te
proceed)) not competent does not preclude any pretrial proceedings
which do not require the personal participation of the defendant.

(4) A defendant receiving medication for either physical or mental
problems shall not be prohibited from standing trial, 1i1f the
medication either enables the defendant to understand the proceedings
against him or her and to assist in his or her own defense, or does
not disable him or her from so understanding and assisting in his or
her own defense.

(5) At or before the conclusion of any ((ecemmitment)) competency
restoration period provided for by ((th#is—seection)) RCW 10.77.086 or
RCW 10.77.088, the facility providing evaluation and treatment shall
provide to the court a written report of ((examination)) evaluation
which meets the requirements of RCW 10.77.060(3).-

Sec. 4. RCW 10.77.086 and 2007 c 375 s 4 are each amended to read
as follows:

(D)) If ((the)) a defendant 1s charged with a felony and
determined to be incompetent((s)):

(1) Until ((he—eF——she)) the defendant has regained the competency
necessary to understand the proceedings against him or her and assist
in his or her own defense, or has been determined to be unlikely to
regain competency ((pursuvant—teo—RCW—10-77-084(H)€ec))), but iIn any
event for a period of no longer than ninety days, the court((z=—=)))
shall commit the defendant to the custody of the secretary who shall
place such defendant in an appropriate facility of the department for
evaluation and treatment((s)), or ((b))) may alternatively order the
defendant to undergo evaluation and treatment at some other fTacility
as determined by the department, or under the guidance and control of
a professional person.

(2) On or before expiration of the initial ninety-day period of
commitment under subsection (1) of this section the secretary shall
provide the court and the parties with a report in accordance with RCW
10.77.060(3). The secretary shall return the defendant to court




((shall—conduet)) for a hearing as provided by RCW 10.77.084(1)(b), at
which ((#t)) the court shall determine by a preponderance of the
evidence whether or not the defendant is i1ncompetent.

(3) IT the court finds ((by—apreponderance—ofF—the—evidence)) that
((@)) the defendant ((eharged—with—a—Felony—i#s)) remains incompetent,

the court ((shaHl—have—the—option—ofF—extending—the)) may order ((of
commitment—or—alternative)) a second period of competency restoration

treatment fTor an additional ((Rirety-day)) period of up to ninety
days. IT an extension of the restoration period would cause the
defendant to be in custody for a length of time that would exceed the
top of the defendant®s standard sentencing range i1f convicted, the
court shall consider the nature of the allegations, the defendant”"s
criminal history, and the public interest to be served by further
competency restoration treatment before ordering a second restoration
period. If treatment is extended, ((but)) the court must at the time
of extension set a date for a prompt hearing to determine the
defendant™s competency before the expiration of the second ninety-day
period. The defendant, the defendant®"s attorney, or the prosecutor
has the right to demand that the hearing be before a jury. No
extension shall be ordered for a second ninety-day period, nor for any
subsequent period as provided iIn subsection (4) of this section, if
the defendant®s i1ncompetence has been determined by the secretary to
be solely the result of a developmental disability which is such that
competence is not reasonably Ulikely to be regained during an
extension.

not—be—dismissed)) If, following the second ninety-day period, the

court finds that the defendant remains incompetent, the court may
order a third and final period of competency restoration treatment for
the defendant only 1If the court or jury finds that: (a) The defendant
(i) is a substantial danger to other persons; or (ii) presents a
substantial likelthood of committing criminal acts jeopardizing public
safety or security; and (b) there iIs a substantial probability that
the defendant will regain competency within a reasonable period of




time. In the event that the court or jury makes such a finding, the
court may extend the period of commitment for up to an additional six
months. A third period of competency restoration shall not be ordered
it the allegations against the defendant do not include charges which
would be classified as serious offenses under RCW 10.77.092.

Sec. 5. RCW 10.77.088 and 2007 c 375 s 5 are each amended to read
as follows:

AODO(=®)) IT the defendant is charged with a nonfelony crime
which 1s a serious offense as ((d#dentiFied—#n)) defined by RCW
10.77.092 and is found by the court to be not competent, then the
court shall order the secretary to place the defendant:

(D)) (@) At a secure mental health facility in the custody of
the department or an agency designated by the department for mental
health treatment and restoration of competency. The placement shall
not exceed TfTourteen days iIn addition to any unused time of the
evaluation under RCW 10.77.060(1)(d). The court shall compute this
total period and include its computation in the order. The fourteen-
day period plus any unused time of the evaluation under RCW
10.77.060(1)(d) shall be considered to include only the time the
defendant i1s actually at the facility and shall be in addition to
reasonable time for transport to or from the facility; or

&) () On conditional release for up to ninety days for
mental health treatment and restoration of competency((s—e¥
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(2) ((4F¥—the)) A defendant who iIs charged with a nonfelony crime



that 1s not a serious offense as defined in RCW 10.77.092((=

to—dismiss—the—proceedings)) shall not be ordered to receive

competency restoration treatment.

NEW SECTION. Sec. 6. A new section i1s added to chapter 10.77 RCW
to read as follows:

(1)(@) Whenever a defendant has pleaded not guilty by reason of
insanity, or has advised the court or a party of his or her intention
to rely upon a defense of diminished capacity and endorsed an expert
witness who will testify iIn support of a diminished capacity defense,
the court, on motion of the prosecuting attorney, shall either appoint
or request the secretary to designate a qualified expert or
professional person to evaluate and report upon the mental condition
of the defendant. The signed order of the court shall serve as
authority for the expert to be given access to all records held by any
mental health, medical, educational, or correctional facility that
relate to the present or past mental, emotional, or physical condition
of the defendant.

(b) The department shall not be obliged to evaluate and report
upon a defense of diminished capacity unless the defendant advises the
court or an opposing party that it intends to rely on a defense of
diminished capacity and endorses an expert witness who will testify in
support of a diminished capacity defense. The department shall not be
obliged to evaluate and report upon a defense of diminished capacity
for any charged offense that lacks a mental state element.

(c) The prosecutor shall send the order to the secretary along
with a copy of the charging document, certification of probable cause,
police report, and a summary of the defendant®s criminal history. In
addition, any party may provide additional information which it
reasonably deems may be of assistance to the evaluation, unless such
action would infringe on the ethical duties of defense counsel.

(2) The report of the evaluation shall include the following:

(a) A description of the nature of the evaluation;

(b) A diagnosis of the mental condition of the defendant;




(c) If the defendant suffers from a mental disease or defect, or
is developmentally disabled, an opinion as to competency;

(d) If the defendant has indicated his or her intention to rely on
the defense of insanity under RCW 10.77.030, an opinion as to the
defendant™"s sanity at the time of the act, and an opinion as to
whether the defendant i1s a substantial danger to other persons, or
presents a substantial likelihood of committing criminal acts
jeopardizing public safety or security, unless kept under Tfurther
control by the court or other persons or institutions;

(e) When directed by the court, subject to the restrictions of
subsection (1)(b), an opinion as to the capacity of the defendant to
have a particular state of mind which is an element of the offense
charged;

() An opinion as to whether the defendant should be evaluated by
a designated mental health professional for civil commitment under
chapter 71.05 RCW.

(3) The court may direct that a qualified expert or professional
person retained by or appointed for the defendant be permitted to
witness the evaluation authorized by subsection (1) of this section,
and that the defendant shall have access to all information obtained
by the evaluator. The defendant®s expert or professional person has
the right to file his or her own report following the guidelines of
subsection (2) of this section. IT the defendant is indigent, the
court shall upon the request of the defendant assist him or her in
obtaining an expert or professional person.

NEW SECTION. Sec. 7. A new section i1s added to chapter 10.77 RCW
to read as follows:

Statements made by a defendant during a competency evaluation,
competency hearing, or competency restoration treatment are not
admissible iIn the state®s case iIn chief. After the state®s case iIn
chief, those statements are admissible 1f a mental defense such as
insanity or diminished capacity is asserted and iIn any event are
admissible to impeach testimony by the defendant.

NEW SECTION. Sec. 8. A new section i1s added to chapter 10.77 RCW
to read as follows:

Any defendant placed 1i1n the custody of the secretary for
competency restoration treatment shall be evaluated at the direction
of the secretary as soon as possible and a determination made whether




the defendant is an individual with a developmental disability.

(1) When appropriate, and subject to available funds, if the
defendant 1s determined to be an individual with a developmental
disability, he or she may be placed in a program specifically reserved
for the treatment and training of persons with developmental
disabilities where the defendant has the right to habilitation
according to an individualized service plan specifically developed for
the particular needs of the defendant. A copy of the evaluation shall
be sent to the program.

(a) The program shall be separate from programs serving persons
involved in any other treatment or habilitation program.

(b) The program shall be appropriately secure under the
circumstances and shall be administered by developmental disabilities
professionals who shall direct the habilitation efforts.

(c) The program shall provide an environment affording security
appropriate with the charged criminal behavior and necessary to
protect the public safety.

(2) The department may limit admissions of such persons to this
specialized program in order to ensure that expenditures for services
do not exceed amounts appropriated by the legislature and allocated by
the department for such services.

(3) The department may establish admission priorities in the event
that the number of eligible persons exceeds the limits set by the
department.

NEW SECTION. Sec. 9. A new section i1s added to chapter 10.77 RCW
to read as follows:

Whenever a jail receives notice of an order requiring transfer of
a defendant to a state hospital or other medical facility under RCW
10.77.060(1) (c), (d), or (e) or 10.77.084(1)(c) (i) or (ii), the jail
shall transmit all medical screening iInformation necessary to the
transfer to the secretary within three days.

A jail 1s not responsible for the secretary"s failure to make bed
space available at a state hospital or suitably secure mental health
facility within a reasonable time. |If the secretary fails to make bed
space available, the jail may take actions including but not limited
to seeking a judicial order to compel, an order for reimbursement of
costs, and other penalties.

NEW SECTION. Sec. 10. A new section is added to chapter 10.77




RCW to read as follows:

The department shall report annually to the legislature beginning
October 1, 2010, concerning the walting period for competency
evaluations and competency restoration treatment during the past state
Tiscal year.

The report shall present average waiting periods on a monthly
basis, grouped by Western State Hospital catchment and Eastern State
Hospital catchment. The report shall also i1nclude average waiting
period information on an annual basis which iIs i1temized by county.

For competency evaluations, the waiting period measured shall be
from the time the referral i1s completed to the time of distribution of
the evaluation report. For evaluations that occur in the hospital,
the report shall also include the waiting period for admission to the
hospital from jail, beginning from the time the necessity for a
hospital evaluation is determined. The report shall present waiting
periods separately based on whether the evaluation takes place in the
jail, iIn the hospital, or in the community, separated by felony and
nonfelony referrals.

For competency restoration, the waiting period measured shall be
the waiting period for admission to the hospital from jail, separated
by felony and nonfelony referrals.

The report shall also include average length of stay information
and percentage of successful outcomes for competency restoration,
separated by misdemeanor cases and felony cases at the stage of the
first 90 day, second 90 day, and final 180 day restoration periods.
This information shall be reported on an annual basis and separated by
state hospital catchment.

The report shall also include the number of show cause hearings
held during the past fiscal year concerning the length of the waiting
period for competency services by state hospital catchment, and the
total amount of any sanctions iImposed as a result of such hearings.
The department may include any additional information or sub-groupings
that i1t determines to be appropriate.



