 STATE OF WASHINGTON
SENTENCING GUIDELINES COMMISSION

PO Box 40927 Olympia, Washington 98504-0927
(360)407-1050 o FAX (360) 407-1043

o December 12, 2008
MEMORANDUM

TO: SGC ' v /
FROM: Jean Soliz-Conklin ~~ | |
RE: Rulemaking Process — Commupity Custody Ranges, etc.

ACTION REQUESTED: The Commission is asked to provide comments on

proposals to revise the chapters of the Washmgton Administrative Code under SGC
authorlty :

Background

The SGC is required to enact a rule adopting a community custody range for an offense
mvolvmg the unlawful possession of a firearm under RCW 9.41.040, where the offender
is a criminal street gang member or associate. (E2SHB 2712).

Staff was also directed to review the SGC administrative rules to update them as needed.
The current WACs are 437-06 Public Records—Disclosure; 437-10 Bylaws and 437-20
Community Custody Ranges.

The rulemaking process takes at lease four months; and careful adherence to publication
-and hearing requirements is required.

Proposals
1. Community Custody '
An ad hoc committee was appointed by the Chairman to recommend a community

custody range. The committee members are Eldon Vall Russ Hauge and Lenell
Nussbaum.

The committee met and proposed a new ralige of 9-18 months to be added to WAC
437-20-010.

2. Public Disclosure

Staff counsel Shannon Hmchchf’fe reviewed the SGC rules and researched the laws
related to public disclosure and open meetlngs

Staff proposes that the rules be updated to correct references and simplified the
language in the Publlc Disclosure rules.

Syabkid D



3. Bylaws : -
Thete is no statutory requirement that the Commission promulgate rules with its bylaws.
The current rules are out-of-date in relation to the Open Public Meetings Act.

Staff proposes that this chapter be removed from rules and that the SGC adopt
revised bylaws early in 2009, before the rules revisions take effect.

The full text of the rules with proposed changesrils attached.




WAC TIMELINE '

Dec. 24 - File. CR-101 ~ we can file thls anytune The followmg tlmelme is for a CR 101
that i is filed before noon on Deoember 24ﬂ’

Jan, 7 - CR-101 is published in WSR #09-01.
* Jan. 9 - can discuss proposed text of rul‘es'(CR-IDE) at SGC meeting

- Canfile a CR-102 anytime after Feb.6, 2009 The text of CR-102 the agency’ s proposed
' rule should be as close to the adopted rule as poss1b1e '

- Feb. 13 - can discuss proposed text of rules (CR—102) at SGC meetmg '
Feb. 18 - File CR—102 before February 18, 2009

March 4 CR—IO?. w111 be pubhshed in WSR 09-05 on March 4, 2009

- May hold pubhc hearmg anytlme after March 24,2009.

: -;‘ April 10 - Pubhe hearing could be held at April 10, 2009 SGC Commtsswn meetmg A
rule-making order or CR-103 could potentially be made at this meetmg if there are 1o
substantial changes.

The rule would then become effective 31 days from ﬁlmg the CR-103 with the code
. Teviset,
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Chapter 437-10Q WAC - Bylaws.
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WAC 437-20-010
Community custody ranges.

COMMUNITY CUSTODY Community Custody Range
RANGES

Offense Type _ .

Sex Offenses (Not - 36 10.48 maonths
senlenced under RCW

89.94A.120(8))

Serious Violen! Offenses 24 to 48 months
- Violent Offenses . 18 to 36 months -

Crimes Against Persons 9 to 18 imonths
(As defined in RCW -
9.84A,.440(2}))

Offenses under chapter 9 to 12 months
. 69.50 or 62.52 RCW (Not i

sentenced under RCW

9.94A,120(6))

Unlawful ssion of a 9 to 18 monthg

Firearm by & criminal

street gang member or .

associate. {Under RCW :

9.94A715) - - -[ Formatted: Underlina ]

The ranges specified in this sectlon are not intended to affect or limit the autherity to impose exceptional
community custody ranges, either above or below the standard community custody range as authorized by
RCW 9.94A 120(2) and pursuant fo guidelines specified in RCW 9.94A.390. The community custody range
for offenders with multiple convictions must be based on the offense that dictates the longest term of
community custody. The community custody range for offenders convicted of an offense that falls into more
than one of the five categories of offense types listed in this section must be based on the offense typa Ihat
dictates the lengest term of community custady,
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437-06.010
Purpose.

W
1

The purpese of this chap{ér shall be to ensure compliance by the Washington stale senfencing \‘ V= -
guidelines commission with the pravisions of the Public Disclosure Act,chapter 42.56 RCW.jn \‘[ Deleted: 437-06-120
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conjunction with the Criminal Records Privacy Act, chapter 10,97 RCW, as well as chapter 8.94A 7~~~ { Deleted: Interagancy disclosurs.
RCW, - ' ) - o ?
' >, { Deleted: RCW
Ay
_ _ . t:elemd: 42.17.250 through
IStatutory Authority: Chapter 9.94A RCW. 84-23-048 (Order 84-0%), § 437-06-010, fled 11/19/84 4217340 - J
. - . : Deleted: 437-06-020 .

/| Definttlans.

4 {1) "Public record” includes any

’ writing containing information relating
to the conduct of government or the

W typewriting, printing, photostating,

All publie records are available fot inspection angd copying at the commlssion office during normal ‘\\\ _photographings, and every oth(”_T1]

Rusiness hours (8:00 a.m. - 12 and 1:00 p.m. + 5:00 p.m.}._However, if these activities would interfere _ _ - \\\Lbeletedz 3
with essential agency functions, the agency reserves the right to require advance nolice and to limi IR - = .
the amount of ime spent on inspection of documents, " *._{ Deleted: Public recoris available. | _

"{ Deleted: Requests forany (371

R Tt R e el .~ { Deleted: The commission sh{_T37] -
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rasponsible for implementing the commission's rules regarding disclosure of public recerds, ‘
coordinating staff in this regard, and ganerally ensuring compliance by the staff with public records
dlsclcsure reqmrements

”
[Statutory Authority: Chapler 9.94A RCW. B4-23-048 (Order 84-01), § 437-06-030, filed 11/19/84.]-
s _ : : : . { Deleted: 4 )
43706030 . e . R
Pubilc records officer. . T
The commission shall designate a public record officer, located In the commission office, who shall be< -~ - - -~ -{ F'.,,mamg Space After; 12 pt - J

[Statiltory Authority: Chapter 9.94A RCW. 84-23-048 (Order 84-(1), § 437-06-040, fited 11/19/84.]

.| Deleted: 1_ ]
43706040 e _____.____,,/{De'ete"'s ' )
' Re‘luest for pubiic records. ' : - . : . { F;l:;jhed The written raquest mav - ]
. n =M
_ According to chapter 42.56 RCW. members of the pubhc may ins pect. coby. or get coples of K ,[ Deleted: The nature of the request ]
public records if they compily with the following Erocedures /| Deleted: Public records shall be
K +/| made available forinspection.and
)] Make a'request In writing which includes: : /1| copying during office hours. However,
“““““““““““““““““““““““““““““““ “y ] | Fthese activities would interfers with
: ) ‘ _Fy | essential agency functions, the
{a) The name of the person rEquestmg the record; . 11| agency reserves the right to require
- : S { advance nofice and to limit the
(b) The time of day and calendar date on which the request is made and : M / amount of ime spent on inspection of
. -’: / documents. ]
(c) ame or descrl - - S nEEde ,,,,,,,,,,,,,,,,, ettt St il e g i" ; mm: (4) 'fﬂ.‘e puhl'c remrd
oy o y
(2) A request for disclosure shali be made during the customary business hours or by mail., g g?s';tf::;r: :ﬁ?ﬂﬁﬂ%ﬁﬂudmg
. ' L ' , . _ [ | those laws cited in WAC 437-06-100,
(3} This chapter shall not be construed as giving authority to any agengy to give, sell or provida s | the commission must provide the
access to lists of individuals requested for commearcial purposes and agendcias shall not do so unless -/ persan requesting disclosure with a
spev::lﬁcally authorized or dirac:ted by law. : : writen explanation for the
’ © /7 | nondisclosure, pursuant tn WAC 437-
oy 06-080. .
K o o e e e e e e L e e e e -
. L "
{4 When  parson's eniy is relevant fo an exempfio, tht person may be reauired o provids | g AR Pareon conining o see
personal identification, mcludlng photegraphic identification and/or ﬁngerprlnts ) '\\‘\ written explanation for nendisdosare,
: v | pursuant to WAG 437-08-080, may
\\“\ request a review under the provisions
. | of WAC 437-08-080,
* [Statutary Authority: Chapter 9.94A RGW. 84-23-048 (Order 84.01), § 437-08-050, filed 11/19/84)) . ! \‘ .
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{1)-No fee shall be'charged for the inspection of public reoerds o Ul L

‘ . —
{2) The commission shall collect fees, phus postage, to reimburse itself for actual costs ingidentto __ | { Deteted: 5 )
‘qrowdlnqcoplesofpublrcrecords ,,,-,,Y,,‘.,,”..__...___._-___.._..________-__-____..__‘-_-»—{Deleted . ]
‘ " peleted: - B




{2)_Coples praduced on copying and duplicating equiprint ane 15 cents per page.

(b). .Copies of othgr jtems such a5 magnstic tasies and records on othir farmats. will be the .
« . . Gostofservices requiredto copythem, e e

[Statutory Autharity: Ghapter 9.94A RCWY, 84-23-048 (Order 84-01), § 437-08-060, fllsd 11/10/84]

437-06-069

Public records shall ba disclosed only in the presence of a public records officer or his or her
designee, who shall withdraw the records if the person requesting disclosure acts in a manner which
will damage or substantially disorganize the records or interfere excessively with other essential
functions of the commissicn. This sectlon shall not be construed to prevent the commission from

accommodating a client by use of mails in the disclosure procass.

+ [Statutory Authority: Chapler 9,944 RCW. B4-23-048 {Qrder 84-01), § 437-08-070, filed 11/10/84.]

{1) The public records officer shall acknowledging receipt of request within five business
days. The public records officer or designee will do one or more of the following: -

{a) Make the recards available for inspection or copying; .

{b) If coples are requested and gégment of a deposit for the copies, if a'ny, is made or terms
of payment are agreed upon, send the coples to tha requestor;

{¢} Provide a reasonable estimate of when records will be aﬁall_able; or.

{d) If the request is unclear or does not sufﬁcienﬂg Identify the requested records, reguest

clarification from the reguestor, Such clarification may be requested and provided by :
telephone. The public records officer or designee may revise the estimate of when records wilt
be available: or : ’

{2} Deny the rg uest,

{2) The public records officer shall review file materials prior to disclosﬁre.
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deny disclesure of those exempt portions of the file.and will provide a written statement

LA Deteted: 3 -
explaining the reason for denial. The remaining nonaxemp_t matarials shall be fully disclosed
purs: ua nt to WAC 437-65-050 . . ] S )

{8) The statement of denial shall incfude' '

{a) The s-geciﬁc exemption that authorlzes the commission to withhold the record; and
h, n X

o= ——
{h) A brief explanation of how the exemptlon applies to the record the commissio )
~ withheld. ’ )

{6} Any person ¢ ontlnuing o seek disclosure, after havlng- received a written exglanatioh for
nondisclosure, may request a review under the provisions of WAG 437-06-080 :

i e a e — 275 -« - { Deleted: , and shall, at the time of |
\ ; iti .
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. 437'06‘0&_)_______________..____.‘4__@_' ________________________________ %) | brief explanation of how the .
Remedy for review of denial of dlsclosure ) ' 'll‘ \“t exemption applies. The remaining
. . ] w4y | nonexempt materials shall be fully
. Co thp i nt to WAC 437-06-
(1) if the person requesting disclosure disagrees with the decision of a public records officer denying L t:l '\\l ggﬂclmed pursuant te
disclosure of a public record, this person may within twenty days petition the commission’s public _ ' 0
‘records officer for review of the decision denying disclosure. The form used to deny disclosure of a Y
public record shalt clearly indicate this right of review. ) L \"\ '[ Formatted: Default Paragraph Font_}
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] (2) The public records ofﬁcer shall review decisions denying disclosure in the most prompt fashion Y i | 0pt :
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*, \[ Formatted: Font: (Default) Arial, 7.5]
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Exemptions to public records disclosure
The commission reserves the nght to datermine if a public record requested in accordance with the
| procedures outlined herein is exempt or nondisclosable under RC\VW 42 56. Mgthmugh 42,56.550,
Nondisclozabte records Include, but are not limited to:

________ -{ Deleted: 17.250

" { Deleted: 17340
(1) All exemptions as set out m,RCW Chaoter 42 56,

: - -{ Formatted: Font: Not Bold
{2) Records which are relevant to & controversy to which the commission is a party but wh'ich
recor_ds vyould nat ba available to another party under the rulés of a prefrial discovery for causes

{neleted setforth in
. “ . { Formatted: Font: Not goid
pending in the superiar courts, incuding records involving attorney-client communications between the
commission and the office of the attorney general privileged under RCW 5.60.060(2) ", { Formattad: Font: Not Bld
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{3) Nenconviction data, as.defined In RCW 10.97.030(2),-shall be disclosed to the subject of tha
record in parson in the central office 'of the commission, but may fiot be copied except for the purposs
of challenge or comection when the person who Is the subject of the record asserts the belief in writing
that the information regarding such person Is inaccurate or incomplete (RCW 10.97.080). Persons who
are Incarcerated, or thelr attormeys, shall receive a copy of nonconviction data upon-asserting the

belief in wriling that the information regarding such person is inaccurate or incomplete.

[Statutory Authority Chapler 5.94A RCW, B4-23-048 (Order B4-01), § 437-06-100, filed 11/19/84.]

-1 Deleted: 437-06-110 . - ‘
Qualifications on nondlsclosure.
{1) To the extent that nondisclosable
- information can be deleted from the -
: : . : specific records sought, the -
o - : . ‘ ’ : femainder of the records shall be - -
BEilos-199 : disclosable. .

Interagency disclosure.

'{2) No exemptions shall he
construed to require nondisclosure of
statistical information not descriptive
of identifiable persons, as required by
RCW 42.17.310(2). O

(1) Unless prohibited by law, information may be disclosed by the commission 1o outside agencies,
including other state of Washington agencies, or other siate agencles. -

(2) Outside agencies receiving information pursuant to subsection (1) of this section shall be . :
thereby subject ta the-same standards of disdosure as are required of the commission. (3) Inspection and copying of any
: . - : | specific records otherwisa e
’ ' nendisclosable is permissible )
.pursuant to an order of the suparior
¢ourt in accordance with the
provisions of RCVY 42.17.310(3). .

[Statutory Authiority: Chapter 9.94A RCW. 84-23-048 (Order 84-01), § 437-06-120, filed 11/19/84.]

i

[Statutory Authority: Chapter 9.94A
ROW. 84-23-048 (Order-84-01), § -
'\ 437-06-110, filsd 11/19/84.] .
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- 437-06-020
Definitions.

{1) "Public record” includes any writing containing information refating to the conduct of governmient or the
performance of any governmental or proprietary function prepared, owned, used or retained by the
commission regardless of physical form or characteristics.

(2)."Writing" means handwriting, typewriting, pnntmg, photostatmg, photographings, and every other
means of recording any form of communication or representation, inciuding letters, words, pictures, sounds,

or symbols, or combination thereof; and all papers, maps, magnetic or paper tapes photographic films and
prlnts magnetic or punched cards, discs, drums, and other documents.

3) "Commlssmn" means the Washington state sentenclng guidelines commission.

{4) "Disclosure” means inspection and/or copying.

(5) "Denial of disclosure™ denotes any exempting from disclosure of any public record.

{Statutory Authority: Chapler 9.94A RCW. 84-23-048 (Order 84—-01), § 437-08-020, filed 11/19/84.]

equs ] oany identifiable public record mbe initiated at the commission office during normal

The cornmission shall at all times take the most timely possible action on requests for disclosure, and shall
" be required to respond in writing within ten working days of receipt of the request for. disclosure. The

commission’s failure to respond shall entitle the person seeking disclosure to pet|t|on the public records
officer pursuant to WAC 437-06-090. .




‘Cdnﬁr_nuriity Custody Terms for Adult Jail and Prison Sentences in FY2008

Adams , 74 -3 4% .20 - 13] 65%| 94
Asotin - 08 65 66% 59 43 73%]| - 157
Benton “451 ' 238 53%} ~ . 297 ] 191  64% 7481
Chelan 247 _ 164 66% 118 3 85| - 72%F .- 365

" |Claliam ' - 251 [ 149 59% - 98 _ 87  70% . 347
Clark - 1,157 , 579 50% ~830] 440 . 70%] - 1,787

“Columbia 12 ' 6 50% 9 _ 31 33% 21

- {Cowlitz 659 - 259 39%| . 262 189 72% 921

~ |Douglas _ 122 4 1% 54 N 36 67% 176

- |Ferry ' ol 71 78% -2 .2 100% 11
Franklin 226 0 132 58% 87 59| ° 68% . 313
|Gartield - 14 14 100% 4 3 75% 18

- 1Grant 258 o 61| 24% 90 51 57% - 348
|Grays Harbor | 322 ' 213] . 66% 156 | 1 98 |. 63% . 478 |
island gg [ 50 51% } 41 28 68% 140
Jefferson 89| 19 28%| 27 19 70% - 96
King B 3,102 1,469 47% 1953 | -~ 1,355, - 69%| . 5085/
Kitsap : 791 ' 355 - 45% 342 . 224 65%] 1,133
Kittitas. 92 I 49 63%| 27 18 59% 119
Klickitat . 42 _ 18] . 43% 18] .81 44%, - 60
Lewis 371 . 240 - 65% 182 138 76%)| 553
JLincoln 24 100 42% 7 : 3 43%| 31
IMason 158 .01 58% 131 85 65%)| . 289

. [Okanogan 117 | 45 38% B2 31 | 60% 169
|Pacific 66 38 58%]| . 43 390 91%| 109
Pend Oreille 25 12 48%, . 5 ' 3 . B60% - 30
Pierce 27301 1,838 - B87% 1,715 ‘ 1,234 72% 4,445
San Juan 18 7 39% 12 9 75% 30
Skagit 380 176 46% 206 136 66%| = 586
Skamania 28] 19 68% 19 15 79%| 47
Snohomish 1,438 528/  37% 903 577 | 4% - 2341
Spokane 1,961 1,247 B4% 796 558 | 70% 2,757
Stevens - 100 58 58%]| - 25 19 | 76%]| - 125 |
Thurston 751 - 474 63% . 418 307 73%] . 1,169

~ |Wahkiakum 13 10 77% 10 8 80%| 23
[Walla Walla T2 ' 109 63% 84 80 71%] - - 256
Whatcom 691 73 11% . 300 179 |- 60% - 991
Whitman .~ | 69| 15 22% 14 12 86% - 83
Yakima . 852 ] 3280 38% 434 261 | 60%]| 1,286

Totals exclude Residential DOSA Sentences.

Washington State Sentencing Guidelines Commission
- - 12110/2008
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