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STATE OF WASHINGTON 
 

OFFICE OF FINANCIAL MANAGEMENT 
 

Insurance Building, PO Box 43113  Olympia, Washington 98504-3113  (360) 902-0555 
 

SENTENCING GUIDELINES COMMISSION 
MINUTES 

December 14, 2012  8am – 9am 
Via Teleconference 

 
 
Members Present: Members Absent: 
Rep. Sherry Appleton  Mark Richard 
Dave Boerner Russ Hauge  
Dan Satterberg  Rep. Brad Klippert 
Bonnie Bush Sheriff Paul Pastor 
Bernie Warner  
Hon. Monica Benton  
Kecia Rongen (proxy for Lynne DeLano)  
John Clayton 
Lenell Nussbaum  
Hon. Catherine Shaffer Staff: 
Kathleen Kyle Keri-Anne Jetzer 
Hon. Janice Ellis  
Senator Pam Roach  
Hon. Maryann Moreno 
Senator Adam Kline 
John Lane  
 
I. CALL TO ORDER 

Dave Boerner, Chair, called the meeting to order. 
 

II. APPROVAL OF MINUTES 
 
MOTION #12-13: MOTION TO APPROVE NOVEMBER 2012 

MEETING MINUTES 
MOVED: Judge Shaffer 
SECONDED: John Clayton 
PASSED: Unanimously 
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I. MULTIPLE OFFENSE POLICY REVISION – RCW 9.94A.535 
Chair Boerner invited discussion on the newest version of the multiple offense 
policy proposed language. 
 
Judge Moreno commented that she had some concerns.  She referenced language 
from 9.94A.535(1)(g)(i) “The ‘most serious current offense’…” and 
9.94A.589(1)(b) “…most severe offense…”.  She wondered if there was a 
rationale for calling the same thing by different names? 
 
She also referenced 9.94A.535(1)(g)(i) “…determined by comparing the bottom 
of the presumptive sentence..” and 9.94A.589(1)(b) “…that has the highest 
sentence range for an offender score computed…”.  She suggested a change to 
keep the meaning consistent. 
 
Lenell Nussbaum agreed with Judge Moreno’s comments and added her own 
concerns.  She referenced the language in 9.94A.535(1)(g) “…presumptive 
sentence that is clearly excessive…” Ms. Nussbaum has concerns about giving it a 
definition as it seems to confine or limit the definition of clearly excessive rather 
than to allow it to fall within the judge’s discretion.  Ms. Nussbaum proposes a 
‘catch all’ or stating that the court may determine if the case is clearly excessive 
based on following factors.  
 
Ms. Nussbaum also questioned the removal of clearly too lenient language in 
9.94A.535(2)(b) which will allow any misdemeanor to be subject to an 
exceptional sentence. 
 
Dan Satterberg suggested another mitigating factor for when the court believes 
the standard range results in a sentence that is disproportionate to the crime 
committed.  He felt this would allow more breadth to the analysis. 
 
Chair Boerner asked that anyone with suggested language to forward it to Keri-
Anne.  Modifications will be brought back to the Commission at the next meeting. 
 

II. JUVENILE MITIGATING FACTOR – RCW 9.94A.535 
Chair Boerner explained that this suggested language would provide a middle 
ground for when a juvenile sentence would seem too lenient yet an adult sentence 
would seem excessive.  The Chair asked the members for comments on this 
language for a mitigating factor.   
 
Ms. Nussbaum indicated that she supports the language and believes it would be 
limited to only juvenile decline cases.  And it allows the court to take into account 
all the social studies on adolescent development. 
 
Judge Shaffer said she was not comfortable having a mitigating exception based 
solely on an offender’s age; she feels there needs to be a sense of comparability so 
that similar people are being treated in a similar manner. She believes this is 
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getting at something other than age, such as the adolescent developmental issue, 
which differs from child to child. Judge Shaffer would like to make sure this is 
not replicating the inquiry at the decline hearing. 
 
Judge Moreno stated that she thought it would be a rare situation when a judge 
would declare a mitigating circumstance based only on the fact that the offender 
was under 18. She said there is an array of other factors that are not spelled out in 
the Sentencing Reform Act with regard to mitigation that are sometimes common, 
including brain development.  She commented that she would like to have 
something available, in the rare circumstance, to impose an exceptional sentence 
based on a lot of factors surrounding an offender who is less than 18. 
 
Judge Benton agreed with Judge Moreno and added that she is concerned about 
disproportionality.  She added that any aspect that gives the court the opportunity 
to make a shift change in the disproportionate outcomes of children of color 
should be considered. 
 
Talk about the sophistication of the crime or lack thereof of the crime. 
 
Judge Shaffer requested that Mr. Satterberg’s language about lack of 
sophistication of the crime be sent to Seth Fine to see if he could add more to this 
factor. Ms. Nussbaum suggested incorporating the use of the phrase “manifest 
injustice.”  Chair Boerner again asked any member who has suggested language 
to forward it to Keri-Anne. 
 

III. JUVENILE GUN PROPOSAL 
a. S-0028 Draft Bill 
b. King County Juvenile Gun Laws White Paper 
Dan Satterberg briefed the Commission on the changes in the bill.   
 
Ms. Nussbaum commented that the bill reduces/removes the judge’s discretion for 
sentencing purposes. It imposes a mandatory minimum sentence that studies have 
shown is not conducive to every single case.  It also has a disproportionate impact 
on racial minorities and poorer youth.  She supports the idea of developing a 
curriculum about the consequences of carrying and using guns.  She asked if that 
could be implemented with the supervision that’s being provided in juvenile 
court.  Ms. Nussbaum added that the deferred disposition option is one of the 
tools in the judges’ toolbox and removing it takes away that option.  Removing 
that option can also have a life-long impact on some juveniles, particularly those 
of color.  It removes the motivation to comply with all the conditions of the 
sentence. 
 
Judge Benton was concerned that the jump in confinement time is pretty stark.  
As a judge, she looks for more graduated penalty, not something that moves from 
10 days to almost a school semester. 
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John Clayton commented that in addition to working on a fiscal note for the bill, 
JRA has been looking at what other states have done to address this issue.  He 
believes there are more appropriate ways to address the situation and would like 
the opportunity to discuss them with Mr. Satterberg.  Mr. Satterberg agreed to 
meet with Mr. Clayton.  Judge Benton inquired whether the suggestions would 
pertain to the curriculum or consequences of sentencing.  Mr. Clayton replied it 
would be to consequences of sentencing but would also include parts of the 
curriculum. 
 
Senator Roach inquired as to why we are waiting to educate juveniles after they 
have committed a crime.  Mr. Clayton added that there are approaches that have a 
preventative aspect as well. 
 
Judge Benton asked if Mr. Clayton would share his literature with the 
Commission members.  John Clayton offered to send it to Keri-Anne who would 
then distribute it to the Commission members. 
 
Representative Appleton inquired as to the fiscal impact of the bill. John Clayton 
informed the Commission that JRA has a fiscal impact prepared and that he will 
be contacting the Administrative Office of the Courts to get a system-wide impact 
completed. 
 
Chair Boerner suggested that this bill be revisited at the next Commission 
meeting. 
 

IV. BUDGET 
Chair Boerner provided a brief update on the status of the budget for the 
Commission.  He noted that Keri-Anne would continue to support the 
Commission on approximately a half-time basis.  He anticipates four in-person 
meetings in the upcoming year with the balance of the meetings being held via 
teleconference.  He is contemplating the March, June and September months for 
the in-person meetings.  They will be set as the agenda develops. 
 
He added that he has been speaking with Judge Benton and Judge Yu, of the 
Minority and Justice Commission, about a March presentation similar to what the 
Minority and Justice Commission provided to the Supreme Court last year. 
 

V. ADJOURNMENT 
 
Next full Commission meeting will be on January 11, 2013, via teleconference. 
 
APPROVED AND ADOPTED BY THE SENTENCING GUIDELINES COMMISION 
 
  / s / 
_________________________________  ________________________ 
Dave Boerner, Chair     Date 
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