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In response to the members’ comments:

1. “Most serious offense” v. “most severe offense”:

Different terms were used to avoid confusion between the two concepts. The proposed
definitions are similar but not identical. Under the proposed language of RCW
9.94A.535(1)(g)(i), the “most serious offense” is determined using an offender score
based solely on prior offenses. Under the proposed language of RCW 9.94A.589(1)(b),
the “most severe offense” is determined using an offender score based on prior
convictions and current convictions that are not serious violent offenses.

2. “Bottom of presumptive sentence range” v. “highest sentence range.”

Since RCW 9.94A.535(1)(g) sets out a mitigating factor, the appropriate point of reference is the
bottom of the range — which the court can impose without regard to any mitigating factor. The
proposed language of RCW 9.94A.589(1)(b) is ambiguous in the rare situation where one range
is contained within another —i.e., one range has both a lower bottom and a higher top than the
other. It would make sense to specify which end of the range is the measuring point.

3. Definition of “clearly excessive”:

These comments presents the policy issue of how broadly the court’s discretion should be
opened. If no limits are set, there is a danger that exceptional sentences could be based on the
court’s disagreement with the scoring rules. “Disproportionate to the crime committed” seems
to invite such decisions by sentencing courts.

4. Juvenile offense policy.

| have not seen Mr. Satterberg’s suggested language with regard to “lack of sophistication.”

This proposal attempts to balance two different kinds of disproportionality: different
punishments for crimes committed by offenders of different ages, and different punishments for
offenders of the same age. Both are already inherent in the Washington criminal justice
system. The first kind is created by the existence of a separate juvenile justice system. The
second kind arises from the statutes providing for decline and automatic adult jurisdiction.

This proposal attempts to reduce the second kind of disproportionality, at the cost of increasing
the number of cases that involve the first kind. It addresses a particularly awkward feature of
the decline decision: its “all or nothing” effect, which can force the court to choose between a
sentence that is inadequate and one that is excessive. Although the 18-year-old dividing line is
arbitrary, it is a line that has long been used for distinguishing between “juveniles” and “adults.”
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