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What Are Critical Areas?

RCW 36.70A.030 — Definitions

Wetlands

Areas with a critical recharging effect on aquifers used for potable water (CARAS)

Fish and Wildlife Habitat Conservation Areas
* Riparian Areas

Frequently Flooded Areas

Geologically Hazardous Areas

WASHINGTON STATE DEPARTMENT OF COMMERCE 2


https://app.leg.wa.gov/RCW/default.aspx?cite=36.70A.030

Wetlands

Bog Marsh
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Critical Aquifer Recharge Areas
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Fish and Wildlife Habitat Areas
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Frequently Flooded Areas
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Geologically Hazardous Areas

Oso Slide - 2014 Naches River - 2009
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Designate and Protect

* Designate
- Maps
* Performance Standards

 Protect
* Regulations
* Buffers
» Mitigation
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Designate - Maps
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Designate — Performance Standards

 Riparian Areas
» Site Potential Tree Height
» Salmonid Spawning Habitat
 Adjacent wetlands
* Channel migration zones
* Protected species
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Protect — Requlations

* Riparian Areas

» Buffers

* DNR Stream Typing has been used
since GMA adoption

- Riparian Management Zone (RMZ)
- Based on Site Potential Tree Height
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Functions and Values

» Must protect ALL critical areas functions and values

* Riparian Functions
 Pollutant filtration
« Shoreline Stabilization
» Shade — Stream Temperature
« Wood debris recruitment
 Fish and wildlife habitat
« Economic and recreation benefits
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No Net Loss

* Term is not in the GMA except in reference to shorelines of the
state (RCW 36.70A.480)

 NNL standard referenced in court cases

“No net loss is measured relative to the baseline of existing
conditions; the GMA only requires the prevention of further

harm to critical areas, not the enhancement of critical areas
that were previously damaged.”

RCW 36.70A.172; Swinomish Indian Tribal Community v. Western Washington
Growth Management Hearings Board, 161 Wn.2d 415 (2007)
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Mitigation Sequencing

* Avoid
* Minimize impacts

* Rectify impact by repair, rehab,
restore affected environment

« Compensate by replacing,
enhancing or providing
substitute resources (mitigation
bank)

« Monitor impacts and
compensation projects
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Monitoring and Adaptive Management

* Monitor regulations
 Are regulations consistently being applied to development?
* Are critical areas being protected?
* |s mitigation working?

» Adaptive Management
- If the answers are “no” above, what changes need to be made?

* Not required unless deviating from BAS
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Feedback Loop
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Best Available Science — WAC 365-195

» Counties and cities must include BAS when developing policies
and regulations

« WAC 365-195 — BAS Rule

 Recommend consulting agencies with expertise, including
guidebooks and scientific studies

» Riparian Ecosystems, Volume 1: Science Synthesis and Management
Implications (2020)
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https://app.leg.wa.gov/WAC/default.aspx?cite=365-195
https://wdfw.wa.gov/publications/01987

CAO Components

» Applicability - what activities are subject to CAO Review?
« Exemptions and exceptions

« Relationship to other regulations (including SMP)

« Authority (typically Planning Director)

» Development Review Procedures

» Classification criteria

* Protection standards (setbacks, buffers)

» Mitigation Sequencing

* Appeals
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CAO Exemptions

 Emergencies * Site Investigation
 Agricultural Activities * Non-development activities
- Existing and ongoing (passive recreation)
* Refer to VSP » Control of invasive species
 Maintenance, repair and « Forest Practices
operation

« Hazard Tree Removal

 Public Utility Activities . . .
y * Minor vegetation maintenance

» Modification of Existing Buildings
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Nonconforming Activities

* No expansion or alternation to increase nhonconformity

 Discontinuation of activity or use for period of time can resume
only if in compliance

» Structures destroyed by fire
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Variances

» Development or activity may be allowed if criteria is met
» Special site conditions
* Literal interpretation would deprive rights enjoyed by others
» The person seeking variance did not cause the circumstance
 Variance request is minimum necessary to afford relief
« Adverse impacts must be mitigated

» Can be approved administratively or by hearing officer
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Reasonable Use Exception

* If the ordinance would deny all economically reasonable use of
property, an exception may be approved.

» Otherwise, it could be a regulating taking
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Development Review

» Critical areas typically reviewed as part of underlying permit
 Grading Permit
* Building permit
 Subdivisions

« Sometimes a separate critical areas permit is used
* Critical areas report - biologist
» Site visit required to verify on the ground
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-nforcement

» Local jurisdiction’s responsibility
» Work with Ecology/WDFW on
violations

« Commerce is not regulatory
agency

» Code enforcement staffing
challenges
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SMA-GMA Coordination

» Critical areas protection transferred to shoreline master
programs (SMPs) once those plans are updated (between 20-30
left in state).

» Critical areas regulations can be adopted by reference in SMPs.

* Issues with administrative procedures (Ecology must approve CUPs
and variances).

* Riparian protections could be different between CAOs and SMPs after
updates.

* Preference is to adopt critical areas regulations within the SMP.

WASHINGTON STATE DEPARTMENT OF COMMERCE 25




Voluntary Stewardship Program

* Alternative program to protect critical areas where they interact
with agricultural activities (applies to counties)

» Watershed work plans
» Monitoring is integral part of the program

 Agricultural activates defined in SMA
 “Existing and ongoing activities”
* New agricultural activities must meet CAO regulations
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GMA Periodic Update
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CAOQO - Periodic Update Requirement

RCW 36.70A.130 (1)

(a)... a county or city shall take legislative action to review and, if needed,
revise its comprehensive land use plan and development regulations.

(b) Except as otherwise provided, a county or city not planning under
RCW 36.70A.040 shall take action to review and, if needed, revise its
policies and development regulations regarding critical areas...

(c) The review and evaluation required by this subsection shall include, but
is not limited to, consideration of critical area ordinances...
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http://app.leg.wa.gov/RCW/default.aspx?cite=36.70A.040

-ligibility for Grants and Loans

RCW 36.70A.130 (7)

(b) A county or city that is fewer than twelve months out of compliance with
the schedules in this section for development regulations that protect
critical areas is making substantial progress towards compliance. Only
those counties and cities in compliance with the schedules in this section
may receive preference for grants or loans subject to the provisions of RCW
43.17.250.
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Periodic Update Grants

WASHINGTON STATE DEPARTMENT OF COMMERCE 30




Riparian Protection and CAO Updates

 This will be the “big lift" for local government
 Buffers vs RMZ

 Biggest change likely to small tributaries
* 100" minimum RMZ for pollutant removal

» SPTH tool applied for each permit vs. mapping areas for
protection

» Yakama Nation vs. Kittitas County
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SB 5374 - Adopt County CAO by Reference

* Allows cities under 25,000 population to adopt County CAO by
reference

« After initial adoption, not required to update CAO

» City Periodic Update funds for CAO portion of update allocated
to County
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Recommended Update Process

* Do not wait to get started!!
» Reach out to state agency staff early in process
« Conduct Best Available Science (BAS) Review

e Use critical areas checklists
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Commerce’s Role in CAO Updates

* Provide technical assistance
« Guidebooks
* Checklists
» Webinars and workshops

» Coordinate with other State agencies

* Reviewing agency
« Review and comment on draft CAO submittals
* No “approval” authority
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Principles of Correspondence

» All state agencies agree to communication protocols
 Early engagement and technical assistance
* No surprises
 Draft comments shared with city/county staff
« Formal comments submitted for public hearings
» Testimony at hearings if necessary
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Planview

 Commerce’s online platform for GMA submittals
» 60-day notice
* Notice of Adoption

» All state agencies have access

* Tribes can request access
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RCWs

« RCW 36.70A.050 — Guidelines to classify critical areas

« RCW 36.70A.060 — Natural Resource Lands and critical areas —
Development Regulations

« RCW 36.70A.170 — Natural Resource Lands and critical areas —
Designation

« RCW 36.70A.172 — Critical Areas — Best Available Science

« RCW 36.70A.175 — Wetlands to be delineated in accordance
with manual

« RCW 36.70A.700 — Voluntary Stewardship Program
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https://app.leg.wa.gov/RCW/default.aspx?cite=36.70A.050
https://app.leg.wa.gov/RCW/default.aspx?cite=36.70A.060
https://app.leg.wa.gov/RCW/default.aspx?cite=36.70A.170
https://app.leg.wa.gov/RCW/default.aspx?cite=36.70A.172
https://app.leg.wa.gov/RCW/default.aspx?cite=36.70A.175
https://app.leg.wa.gov/RCW/default.aspx?cite=36.70A.700

WACS

« WAC 365-190 — Minimum Guidelines to Classify Agriculture,
Forest, Mineral Lands and Critical Areas

« WAC 365-195 — Best Available Science

« WAC 365-196 — Procedural Criteria for Adopting
Comprehensive Plans and Development Regulations
 WAC 365-196-485 — Critical Areas
« WAC 365-196-580 - Integration with the Shoreline Management Act
« WAC 365-196-830 — Protection of Critical Areas
 WAC 365-196-832 — Voluntary Stewardship Program
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https://apps.leg.wa.gov/wac/default.aspx?cite=365-195
https://apps.leg.wa.gov/wac/default.aspx?cite=365-195
https://app.leg.wa.gov/WAC/default.aspx?cite=365-196
https://app.leg.wa.gov/WAC/default.aspx?cite=365-196-485
https://app.leg.wa.gov/WAC/default.aspx?cite=365-196-580
https://app.leg.wa.gov/WAC/default.aspx?cite=365-196-830
https://app.leg.wa.gov/WAC/default.aspx?cite=365-196-832

Critical Areas Resources

» Contact Regional GMS Planner

» Critical Areas Handbook
» Updated Chapter 7: Monitoring and Adaptive Management

e Critical Areas Checklist

« WDFW CAO Checklist

e Sound Choices Checklist

« Commerce Periodic Update Webpage

« Commerce Critical Areas Webpage
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https://deptofcommerce.app.box.com/s/bl14bdgy8kl6lfldh5s0n3kd56wr4bin
https://www.commerce.wa.gov/serving-communities/growth-management/growth-management-topics/critical-areas/
https://www.commerce.wa.gov/serving-communities/growth-management/growth-management-topics/critical-areas/
https://wdfw.wa.gov/sites/default/files/2023-04/rmrcaochecklist.pdf
https://pspwa.app.box.com/v/SoundChoicesChecklist2023
https://www.commerce.wa.gov/serving-communities/growth-management/periodic-update/
https://www.commerce.wa.gov/serving-communities/growth-management/growth-management-topics/critical-areas/
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